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(b) Alternative courses of action be
evaluated and decisions be made in the
best overall public interest based upon
a balanced consideration of the need
for safe and efficient transportation; of
the social, economic, and environ-
mental impacts of the proposed trans-
portation improvement; and of na-
tional, State, and local environmental
protection goals.

(c) Public involvement and a system-
atic interdisciplinary approach be es-
sential parts of the development proc-
ess for proposed actions.

(d) Measures necessary to mitigate
adverse impacts be incorporated into
the action. Measures necessary to miti-
gate adverse impacts are eligible for
Federal funding when the Administra-
tion determines that:

(1) The impacts for which the mitiga-
tion is proposed actually result from
the Administration action; and

(2) The proposed mitigation rep-
resents a reasonable public expenditure
after considering the impacts of the ac-
tion and the benefits of the proposed
mitigation measures. In making this
determination, the Administration will
consider, among other factors, the ex-
tent to which the proposed measures
would assist in complying with a Fed-
eral statute, Executive Order, or Ad-
ministration regulation or policy.

(e) Costs incurred by the applicant
for the preparation of environmental
documents requested by the Adminis-
tration be eligible for Federal assist-
ance.

(f) No person, because of handicap,
age, race, color, sex, or national origin,
be excluded from participating in, or
denied benefits of, or be subject to dis-
crimination under any Administration
program or procedural activity re-

“SAFETEA-LU Environmental Review Proc-

ess: Final Guidance,” November 15, 2006; Ap-
pendix A to 23 CFR part 450 titled ‘‘Linking
the Transportation Planning and NEPA
Processes’; and ‘‘Transit Noise and Vibra-
tion Impact Assessment,” May 2006. The
FHWA and the FTA supplementary guid-
ance, and any updated versions of the guid-
ance, are available from the respective
FHWA and FTA headquarters and field of-
fices as prescribed in 49 CFR part 7 and on
their respective Web sites at htip:/
www.fhwa.dot.gov and hitp:/www.fta.dot.gov,
or in hard copy by request.
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quired by or developed pursuant to this
regulation.

[62 FR 32660, Aug. 28, 1987; 563 FR 11065, Apr.
5, 1988, as amended at 70 FR 24469, May 9,
2005; 74 FR 125627, Mar. 24, 2009]

§771.107 Definitions.

The definitions contained in the CEQ
regulation and in Titles 23 and 49 of the
United States Code are applicable. In
addition, the following definitions
apply.

(a) Environmental studies. The inves-
tigations of potential environmental
impacts to determine the environ-
mental process to be followed and to
assist in the preparation of the envi-
ronmental document.

(b) Action. A highway or transit
project proposed for FHWA or FTA
funding. It also includes activities such
as joint and multiple use permits,
changes in access control, etc., which
may or may not involve a commitment
of Federal funds.

(c) Administration action. The ap-
proval by FHWA or FTA of the appli-
cant’s request for Federal funds for
construction. It also includes approval
of activities such as joint and multiple
use permits, changes in access control,
etc., which may or may not involve a
commitment of Federal funds.

(d) Administration. The FHWA or
FTA, whichever is the designated Fed-
eral lead agency for the proposed ac-
tion. A reference herein to the Admin-
istration means the State when the
State is functioning as the FHWA or
FTA in carrying out responsibilities
delegated or assigned to the State in
accordance with 23 U.S.C. 325, 326, or
327, or other applicable law.

(e) Section 4(f). Refers to 49 U.S.C. 303
and 23 U.S.C. 138.2

2Section 4(f), which protected certain pub-

lic lands and all historic sites, technically
was repealed in 1983 when it was codified,
without substantive change, as 49 U.S.C. 303.
This regulation continues to refer to section
4(f) because it would create needless confu-
sion to do otherwise; the policies section 4(f)
engendered are widely referred to as ‘‘section
4(f)”’ matters. A provision with the same
meaning is found at 23 U.S.C. 138 and applies
only to FHWA actions.
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(f) Applicant. Any State, local, or fed-
erally-recognized Indian tribal govern-
mental unit that requests funding ap-
proval or other action by the Adminis-
tration and that the Administration
works with to conduct environmental
studies and prepare environmental re-
view documents. When another Federal
agency, or the Administration itself, is
implementing the action, then the lead
agencies (as defined in this regulation)
may assume the responsibilities of the
applicant in this part. If there is no ap-
plicant, then the Federal lead agency
will assume the responsibilities of the
applicant in this part.

(g) Lead agencies. The Administration
and any other agency designated to
serve as a joint lead agency with the
Administration under 23 U.S.C. 139(c)(3)
or under the CEQ regulation.

(h) Participating agency. A Federal,
State, local, or federally-recognized In-
dian tribal governmental unit that
may have an interest in the proposed
project and has accepted an invitation
to be a participating agency, or, in the
case of a Federal agency, has not de-
clined the invitation in accordance
with 23 U.S.C. 139(d)(3).

(i) Project sponsor. The Federal,
State, local, or federally-recognized In-
dian tribal governmental unit, or other
entity, including any private or public-
private entity that seeks an Adminis-
tration action.

[62 FR 32660, Aug. 28, 1987, as amended at 70
FR 24469, May 9, 2005; 74 FR 12527, Mar. 24,
2009]

§771.109 Applicability and responsibil-
ities.

(a)(1) The provisions of this regula-
tion and the CEQ regulation apply to
actions where the Administration exer-
cises sufficient control to condition the
permit or project approval. Actions
taken by the applicant which do not re-
quire Federal approvals, such as prepa-
ration of a regional transportation
plan are not subject to this regulation.

(2) This regulation does not apply to,
or alter approvals by the Administra-
tion made prior to the effective date of
this regulation.

(3) Environmental documents accept-
ed or prepared after the effective date
of this regulation shall be developed in
accordance with this regulation.

§771.109

(b) It shall be the responsibility of
the applicant, in cooperation with the
Administration to implement those
mitigation measures stated as commit-
ments in the environmental documents
prepared pursuant to this regulation.
The FHWA will assure that this is ac-
complished as a part of its program
management responsibilities that in-
clude reviews of designs, plans, speci-
fications, and estimates (PS&E), and
construction inspections. The FTA will
assure implementation of committed
mitigation measures through incorpo-
ration by reference in the grant agree-
ment, followed by reviews of designs
and contruction inspections.

(c) The following roles and respon-
sibilities apply during the environ-
mental review process:

(1) The lead agencies are responsible
for managing the environmental re-
view process and the preparation of the
appropriate environmental review doc-
uments.

(2) Any applicant that is a State or
local governmental entity that is, or is
expected to be, a direct recipient of
funds under title 23, U.S. Code, or chap-
ter 53 of title 49 U.S. Code, for the ac-
tion shall serve as a joint lead agency
with the Administration in accordance
with 23 U.S.C. 139, and may prepare en-
vironmental review documents if the
Administration furnishes guidance and
independently evaluates the docu-
ments.

(3) The Administration may invite
other Federal, State, local, or feder-
ally-recognized Indian tribal govern-
mental units to serve as joint lead
agencies in accordance with the CEQ
regulation. If the applicant is serving
as a joint lead agency under 23 U.S.C.
139(¢c)(3), then the Administration and
the applicant will decide jointly which
other agencies to invite to serve as
joint lead agencies.

(4) When the applicant seeks an Ad-
ministration action other than the ap-
proval of funds, the role of the appli-
cant will be determined by the Admin-
istration in accordance with the CEQ
regulation and 23 U.S.C. 139.

(5) Regardless of its role under para-
graphs (c)(2) through (c)(4) of this sec-
tion, a public agency that has state-
wide jurisdiction (for example, a State
highway agency or a State department
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